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STATEMENT OF THE | SSUES

The issues in this case relate to whether Respondent is
guilty of charges that Petitioner has brought agai nst hi munder
Sections 458.331(1)(t), (gq), and (m, Florida Statutes, based on
allegations that in treating a young patient, Respondent failed
to practice nmedicine with the requisite | evel of care;

i nappropriately prescribed excessive quantities of nedications;
and failed to keep nedical records that justified his treatnent
deci si ons.

PRELI M NARY STATEMENT

On Sept enber 28, 2000, Petitioner Departnent of Health (the
"Departnment”) filed a three-count Adm nistrative Conpl ai nt
agai nst Respondent Leland M Heller, MD. ("Dr. Heller"). In
this chargi ng docunent, the Departnent accused Dr. Heller of
having comnm tted several offenses which, if proved, would
war rant the suspension or revocation of his nedical |icense, the
i mposition of an adm nistrative fine, other discipline such as
probati on, or sone conbi nation of these or other penalties.

The charges stemmed fromDr. Heller's treatnent of a young
child naned J.B. during a 36-day period in the autum of 1998.
Succinctly stated, the Departnent alleged that in treating this
boy Dr. Heller had failed to practice nedicine with the |evel of
care, skill, and treatnent recogni zed by a reasonably prudent

sim |l ar physician as being acceptable under simlar conditions



and circunstances; prescribed | egend drugs other than in the
course of his professional practice; and failed to keep |egible
medi cal records that justified the course of his treatnent of
J.B. Dr. Heller disputed the factual allegations and dermanded
an adm nistrative hearing, signing an Election of R ghts form on
Oct ober 9, 2000.

On Novenber 27, 2000, the Departnent referred the matter to
the Division of Administrative Hearings for further proceedings.
Thereafter, in due course, a final hearing took place, as
schedul ed, on March 13 and 14, 2001.

At hearing, the Departnent called two witnesses: J.B.'s
ki ndergarten teacher, Ms. G enda McBride; and, as its mnedica
expert, Mrteza Nadjafi, MD. The Departnent also proffered
four exhibits, each of which was received into evidence:

Dr. Heller's licensure file (Petitioner's Exhibit 1);

Dr. Heller's license certification (Petitioner's Exhibit 2);
Dr. Nadjafi's curriculumvitae (Petitioner's Exhibit 3); and
Dr. Heller's nmedical records for J.B. (Petitioner's Exhibit 4).

Dr. Heller presented two expert w tnesses through their
vi deot aped depositions. Each of his four exhibits, all of which
related to these depositions, was admtted into evidence. They
are: the videotape and transcript of the deposition of
Dr. Joseph Talley (Respondent's Exhibit 1); Dr. Talley's

curriculumvitae (Respondent's Exhibit 2); the videotape and



transcript of Dr. David Rooney's deposition (Respondent's
Exhibit 3); and Dr. Rooney's curriculumvitae (Respondent's
Exhi bit 4).

At the final hearing, Dr. Heller noved to strike the
testinony of the Departnent's expert witness, Dr. Nadjafi, on
the ground that, as a board-certified psychiatrist, he is not a
"simlar physician" to famly practitioner Dr. Heller, and
therefore is legally inconpetent to of fer an opini on agai nst
Dr. Heller regarding the applicable standard of care under
Section 458.331(1)(t), Florida Statutes. The Adnmi nistrative Law
Judge denied this notion, reasoning that Dr. Nadjafi's specialty
affected the weight rather than the adm ssibility of his
testi nony, but granted the parties leave to file post-hearing
menor andunms on the subject, in view of its significance. Each
side tinmely submtted a nmenorandum and these were carefully
reviewed. Being fully advised, the undersigned is satisfied
that Dr. Nadjafi possessed sufficient expertise in Dr. Heller's
specialty so as to render an opinion on the prevailing standard
of care, see Section 766.102(2)(c)2., Florida Statutes, and thus
there exist no grounds for reconsidering the ruling nade at
heari ng.

The Transcript of the final hearing was filed with the

Division on April 24, 2001. The parties tinmely filed proposed



recormended orders that were considered thoughtfully in the
preparation of this Reconmended Order.

FI NDI NGS OF FACT

The evidence presented at final hearing established the
facts that follow

1. Dr. Heller is a Florida-licensed physician who hol ds
i cense nunber ME 0036675. A famly practitioner in the small,
rural community of Okeechobee, Florida, Dr. Heller is board-
certified by the American Board of Famly Practice.

l. Dr. Heller's Treatnent of J.B.

2. On Monday, August 31, 1998, a nother brought her son
J.B., then age five, to Dr. Heller's office. This visit was the
first of six to Dr. Heller that J.B. and his nother would nake
over the next six weeks; five of those visits would take place
in the 17 days from August 31 to Septenber 16, 1998. This case
is about Dr. Heller's treatnment of J.B.

A. First Wek

3. Intaking J.B.'s nedical history on August 31, 1998,
Dr. Heller learned that frombefore the age of two the boy had
present ed behavi oral problens and been difficult to control.
When he was three years old, J.B. had been treated at a
psychiatric hospital. Now J.B. was having difficulty paying
attention in school, experiencing nmood swi ngs, and becom ng

easily irritated; he had been violent at hone, too.



4. Dr. Heller discussed with J.B.'s nother the nedications
J.B. was currently taking, as well as the nedications that J.B.
had tried in the past, to determ ne whether those nedications
had been effective in controlling J.B."s behavior. Dr. Heller
| earned that J.B. was currently taking ten mlligrans of
Adderall in the morning.! He noted that although the Adderal
was not particularly effective, J.B.'s behavi or worsened when
the Adderall wore off. Additionally, J.B.'s nother had stopped
gi ving her son his afternoon dose of Adderall because the
nmedi ci ne apparently suppressed his appetite, and he woul d not
eat when taking it. J.B.'s nother also informed Dr. Heller that
J.B. had taken Risperdal in the past, and this drug had hel ped a
great deal .? She believed he had taken 0.5 nilligranms of
R sperdal twice a day. J.B. had never taken Prozac.?

5. During the visit, Dr. Heller talked with J.B. and
observed his behavior. Pertinent parts of this discussion and
evaluation are included in the doctor's notes. Dr. Heller
recorded that J.B. was thin and extrenely hyperactive. The
child would not sit still for any length of time. J.B. also had
difficulty speaking clearly, and his nother confirnmed that he
had speech and | anguage delays. Dr. Heller wote that J.B.'s
reaction to any criticismwas to want to hit soneone.

6. After interviewing J.B.'s nother and exam ning J.B.,

Dr. Heller diagnosed J.B. prelimnarily with several behaviora



and nmental health problens, nanely, attention-deficit
hyperactivity disorder ("ADHD'), problens w th violence,
depression, rejection sensitivity, and possible dysthyma. He
believed that J.B. m ght be bipolar and had concerns about the
patient's | ow wei ght, which appeared to have been caused by
Adderall. He thought that the boy m ght have sone conbi nation
of hearing, speech, and | anguage problens as well.

7. To control J.B.'"s violent behavior, Dr. Heller started
J.B. on 0.5 mlligrans of Risperdal, twice a day, the sane dose
his nother recalled he had taken previously. Al though R sperdal
is often used as an anti-psychotic agent, it is also helpful in
controlling violent behavior.

8. Dr. Heller continued J.B. on the sanme anount of
Adderal | that the boy was already taking, to inprove his
attention in class; prescribed Prozac for J.B., ten mlligrans
daily for five days to be followed by ten milligranms daily for
five nore days, to treat the child s depression and nood sw ngs;
and instructed J.B.'s nother to bring the boy back after eight
days for another exam nati on.

9. On Wednesday, Septenber 2, 1998, J.B. developed a mld
dystonic reaction for which he was treated with Benadryl at a
| ocal hospital's energency room and sent hone. An unwanted but
tolerable side effect of certain drugs, a dystonic reaction is

an involuntary, potentially dangerous, sonetines pai nful



contraction of the nuscles, usually affecting the upper neck but
occasionally striking other parts of the body. Ri sperdal npst
i kely had caused J.B.'s reaction.

10. Based on the synptons commonly associated with
dystonic reacti ons—not to nention that J.B. was taken to the
energency room—the event nust have frightened the boy and his
famly. There is no evidence, however, that J.B. was either in
pain or in danger fromthis distressing side effect. Wen
Dr. Heller was inforned that day of his patient's condition and
energency treatnment therefor, he scheduled an office visit with
the child for the next day.

11. On Septenber 3, 1998, J.B.'s nother brought J.B. to
Dr. Heller's office as recomended to di scuss the dystonic
reaction. Despite Risperdal's side effect, the drug was worKki ng
well, J.B."s nother reported, and the patient "|ook[ed] nuch
better” to Dr. Heller. He also noted that the "[c]hild Iike[d]
taki ng Prozac, [which was] helping hima lot." Dr. Heller
deci ded to continue the boy on these nedicines plus the Adderal
at the sanme dosages, and to add Cogentin, 0.5 mlligrans twice a
day, to control the dystonic reactions.?

12. Later that afternoon, J.B. returned to Dr. Heller's
of fi ce conpl ai ni ng of weakness and nosebl eeds. |In response,

Dr. Heller reduced J.B.'s norning dose of Risperdal to 0.25

mlligrans and prescri bed neosynephrine for the nose bl eeds.



B. Second Week

13. Inforned by tel ephone a few days |ater, on Sunday,
Septenber 6, 1998, that J.B.'s nosebl eeds had re-occurred,

Dr. Heller again advised using neosynephrine and appl yi ng
pressure—nei t her of which had yet been tried.

14. Dr. Heller saw J.B. in his office the foll ow ng
Wednesday, Septenber 9, 1998. He observed that the child seened
better behaved and had shown sone i nprovenent on Ri sperdal
During this visit, J.B.'s nother suggested that her son try
Ritalin instead of Adderall, telling Dr. Heller that J.B. had
done better with Ritalin in the past. Acting on this
information, Dr. Heller prescribed slowrelease Ritalin, 20
mlligrams twice a day, in the place of Adderall. Because J.B
had not suffered another dystonic reacti on—evidently the
Cogentin was doing its job—br. Heller continued J.B. on
Cogentin at 0.5 mlligranms, twice a day, and instructed the boy
to resune taking the originally-prescribed anmount of Ri sperdal
0.5 mlligrans twce a day. He also directed that J.B.'s Prozac
be increased to 20 mlligranms daily. Dr. Heller asked J.B.'s
nmot her to bring himback to the office in tw weeks.

C. Third Week

15. Five days l|later, on Mnday, Septenber 14, 1998,
Dr. Heller saw J.B. again. H s nother reported that J.B. was

doi ng much better in school —apparently the Ritalin was



hel pi ng—but he remai ned angry with and "hateful” to her at

home. J.B. hinself told Dr. Heller that his nother
"irritate[d]” him Arnmed with this data, Dr. Heller increased
J.B."s evening dose of Risperdal fromO0.5 mlligrams to 1.5
mlligranms, continuing himon 0.5 mlligranms of the drug in the
nmorning. Dr. Heller also increased J.B.'s norning dose of
Ritalin from20 mlligrams to 40 mlligranms, while keeping the
second dose constant at 20 mlligrans. He continued J.B. on the
sane dosages of Prozac and Cogentin. Finally, Dr. Heller
recormended fam |y counseling and requested to see the boy again
in two days.

16. Wen Dr. Heller next exam ned J.B. on Wdnesday,
Septenber 16, 1998, the patient's nother reported that J.B. was
doi ng better in school on the higher norning dose of Ritalin but
was still having problens at home. Dr. Heller observed that the
boy was poorly behaved but under control. He decided to stay
t he course and continue J.B. on the present conbination of
medi ci nes, at existing dosages, with instructions to return
after one nonth.

D. Fourth and Fi fth Weks

17. J.B. was not brought to Dr. Heller's office during the

weeks of Septenber 20 and Sept enber 27, 1998.
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E. Sixth Wek

18. Dr. Heller saw J.B. again on Minday, Cctober 5, 1998.
At this tinme, J.B. was reportedly doing well in school but not
at honme, where, according to his nother, J.B. expressed "[l|]ots
of anger towards [his] father"—+to0 the point that she feared the
father's visit at Christnmas. J.B. had stopped taking his
eveni ng dose of R sperdal. The boy was still having sone
nosebl eeds, and he had a rapid heartbeat. H s psychol ogical and
behavi oral probl ens continued, although his violent behavior was
under contr ol

19. J.B.'s nother gave Dr. Heller a note fromMs. d enda
McBride, J.B.'s teacher, in which Ms. MBride had conveyed her
concerns about J.B.'s failure to eat at school and his
depressive behavior. To stinulate J.B.'s appetite, Dr. Heller
prescri bed Sinequan—which is an antidepressant that, as a side
effect, can increase the user's appetite—at a dose of 25
mlligrams, twice a day. He asked to see J.B. in three weeks.

20. As it happened, however, the Cctober 5, 1998, visit
was J.B."s last to Dr. Heller's office. Around that tine, the
Florida Departnment of Children and Famlies ("DCF") becane
i nvol ved, apparently at the instance of J.B.'s older brother, a
prison i nmate who had accused their nother of overnedicating the
boy. The record is enpty of substantial conpetent evidence

concerning DCF' s investigation, findings, or interventions, if
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any. \Wat is clear, however, is that J.B.'s physician-patient
relationship with Dr. Heller abruptly ended.

21. At hearing, J.B.'s kindergarten teacher recounted an
out-of -court statenment by the boy's nother inform ng her that
J.B. had been taken off all nedications except Ritalin effective
Cctober 6, 1998. After that date, according to Ms. MBride,
the child inproved visibly in the classroom where she had the
opportunity to observe himuntil the end of January 1999, when
J.B. noved away. The trier accepts Ms. MBride' s testinony as
far as it goes—which is not as far as the Departnment woul d take
it.

22. Specifically, neither Ms. MBride's testinony nor any
ot her evidence clearly and convincingly establishes that
Dr. Heller's treatnent of J.B. either failed, was del eterious,
or woul d not have brought about an inprovenent in J.B.'s
condition simlar to that witnessed by Ms. MBride if J.B. had
remained in Dr. Heller's care beyond October 5, 1998. For one
thing, Ms. MBride' s second-hand testinony regarding the
purported change in J.B."s m x of nedicines as of Cctober 6,
1998, is not, by itself, clear and convincing evidence of that
fact; and, there was no persuasive direct evidence—e.g. the
testinony of J.B.'s next treating physician—to corroborate her
account or to explain what subsequent care and treatnent, if

any, were rendered. For another, there are any nunber of
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reasons unrel ated to nedical care that could have caused or
contributed to J.B."s inprovenent which are not excluded by or

i nconsistent with the evidence in the record.® In sum the trier
expressly does not find, and affirmatively rejects any

inference, that DCF "rescued" J.B. fromDr. Heller.

I1. The Charges

23. In Count One of its Adm nistrative Conplaint, the
Departnment accused Dr. Heller of failing to practice nedicine
with the requisite degree of care and skill, in violation of
Section 458.331(1)(t), Florida Statutes, in four specific
respects: (a) inappropriately prescribing excessive doses of
medicine to J.B.; (b) failing to take a baseline
el ectrocardiogram ("EKG') for J.B.; (c) failing to consult a
famly therapist or counselor for J.B.; and (d) failing to note
in J.B."s nedical records information regardi ng the nental
status exami nation of J.B. or any observations of his behavior
in the office. At hearing, however, the Departnent w thdrew the
allegation that Dr. Heller had negligently failed to order an
EKG  Further, the Departnent's own expert testified that
Dr. Heller's alleged failure to consult with a famly therapi st
was not a breach of the standard of care; needl ess to say,

Dr. Heller's experts agreed. Thus, the all eged negligent acts
described in (a) and (d) above are the ones that remain in

di spute.®
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24. In Count Two, the Departnent charged Dr. Heller with
prescribing | egend drugs other than in the course of his
pr of essi onal practice, in violation of Section 458.331(1)(q),
Florida Statutes, based on the foll ow ng allegations:

a. On or about August 31 and Septenber 9,
1998, [Dr. Heller] ordered an automatic 10
ng. increase in Patient J.B.'s Prosac [sic]
prescription without allow ng an appropriate
anmount of time for the nedicine to take

ef fect

b. On or about Septenber 14, 1998, [Dr.
Hel l er] increased Patient J.B.'s norning
dose of Ritalin from20 ng. to 40 ng. in one

j unp;

c. Fromon or about August 31, 1998 to on
or about Septenber 14, 1998, [Dr. Heller]
increased Patient J.B.'s dose of R sperda
to a total of 2 ng. a day despite the fact
that Patient J.B. suffered an earlier
dystoni c reaction;

d. On or about October 5, 1998, [Dr.
Hel l er] prescribed Sinnequan [sic] to
Patient J.B. in an effort to increase his
appetite despite the fact that Patient J.B.
was already suffering fromthe side effects
of his other nedications;

e. Fromon or about August 31, 1998 to on

or about October 8, 1998, [Dr. Heller]

prescri bed excessive doses of nultiple

nmedi cati ons without regard for the

interactions and side effects of the high

doses on Patient J.B.
At hearing, the Departnent withdrew the allegation, set forth in
(a) above, regarding the purportedly excessive increase in

J.B.'s Prozac.
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25. The Departnent alleged in Count Three of its
Admi nistrative Conplaint that Dr. Heller had violated Section
458.331(1)(m, Florida Statutes, by failing to keep nedi ca
records that justified the follow ng all eged m sconduct:
(a) his prescribing of excessive doses and nmultiple medications
to J.B.; (b) his failure to take a baseline EKG for J.B.; (c)
his failure to consult a famly therapist; and (d) his failure
to note in J.B.'s nedical records information regarding the
mental status exam nation of J.B. or any observations of the
patient's behavior in the office. For the reasons set forth in
par agr aph 23 above, the records di spute has boiled down to the
al | eged deficiencies described in the foregoing clauses (a) and
(d).

I1l. The Standard of Care

26. At hearing, the Departnent agreed that the standard of
care against which Dr. Heller's conduct nust be nmeasured is that
| evel of care, skill, and treatnent which is recogni zed by a

reasonably prudent famly practitioner as being acceptabl e under

simlar conditions and circunstances. The Departnent di savowed
any intent to hold Dr. Heller to the standard of care governing

psychi atrists

27. In its proposed recomended order, however, the
Department has asserted that Dr. Heller provided psychiatric

treatnent to J.B., and that, consequently, a board-certified
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child psychiatrist should be considered a "simlar health care
provider.” This contention is sonewhat, if not entirely,

i nconsistent with the stipulation at hearing regarding the
appl i cabl e standard of care; at the very least, it nuddies the
wat er .

28. The greater weight of the evidence shows that nental
il nesses and behavi oral problens such as J.B.'s are conditions
that reasonably fall within the discipline of famly practice,
and that specialists such as Dr. Heller may appropriately
di agnose and treat the nentally ill wthout thereby engaging in
the specialized practice of psychiatry.” As a matter of fact,
therefore, the relevant standard of care in this case is that
applicable to small-town famly practitioners.

29. The evidence regarding the appropriate standard of
care is in conflict. The Departnent's expert, Dr. Mrteza
Nadj afi, is a board-certified child psychiatrist who practices
inthe large city of Olando, Florida. Based primarily on the
medi cal records that Dr. Heller prepared and w thout having
di scussed the case with Dr. Heller hinself, Dr. Nadjafi found
much to criticize in Dr. Heller's treatnent of J.B. Broadly
speaking, it is Dr. Nadjafi's opinion that, in caring for—and
in docunenting his treatnment of—J.B., Dr. Heller repeatedly
fell short of the m ninmal standard of care for any physician,

irrespective of specialty.
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30. On the other hand, Dr. Heller's experts opined that
Respondent treated J.B. with the requisite | evel of care
expected of a reasonably prudent famly practitioner. They
were: Dr. Joseph Talley, author of a textbook entitled Famly

Practitioner's Guide to the Treatnent of Depressive ||| nesses

that was favorably reviewed in the New Engl and Journal of

Medi ci ne, a board-certified famly practitioner who regularly
treats nentally ill patients in the small North Carolina town
where he works; and Dr. David Rooney, a board-certified
psychi atrist who presently specializes in treating adults and
geriatric patients, whose background includes a one-year, post-
graduate internship in famly practice that was foll owed by
about a year's enploynment as a famly practitioner in a rural
community in | owa.

31. As the trier of fact and arbiter of credibility, the
Adm ni strative Law Judge nust resolve the evidential conflict
regardi ng the acceptable degree of care and Dr. Heller's failure
or success in practicing with it. Accordingly, the trier has
carefully considered the substance and foundati ons of the
several experts' opinions as well as their respective deneanors,
testinoni al inconsistencies, and possible biases, ultimately
determ ning the appropriate weight to be given each wtness's
testimony. On bal ance, all factors considered, the trier

believes that Dr. Heller's witnesses painted a nore accurate
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picture of the relevant standard of care.® O the three experts,
Dr. Talley's testinony was the nost persuasive because his
specialty, community, and practice are the nost simlar to

Dr. Heller's.

| V. Utimte Factual Determ nations

32. Intreating J.B., Dr. Heller did not fail to practice
medicine with that |level of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar physician as being
accept abl e under simlar conditions and circunstances. To the
contrary, Dr. Heller's care and treatnent of a difficult patient
nore |ikely than not exceeded the relevant standard of care and
probably refl ected above-average skill for a famly practitioner
in asmll town where there is (according to the Departnent's
expert) no | ocal psychiatrist.

33. The Departnment failed to adduce clear and convincing
evidence that Dr. Heller prescribed drugs to J.B.

i nappropriately or in excessive or inappropriate quantities,
either negligently in violation of the applicable standard of
care or (it follows fromthe foregoing) in amounts that no
reasonabl e physician could justify as nedically appropriate. |If
t he Departnent had proved the latter clearly and convincingly,
then the trier would have been allowed to presune that the
doctor had prescribed drugs outside the course of his nedical

practice in violation of Section 458.331(1)(q), Florida
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Statutes. As it is, however, the greater wei ght of the evidence
shows that Dr. Heller prescribed drugs for J.B. in appropriate
quantities, for nmedically justifiable purposes. Further, the
evi dence i s overwhel m ng—+ndeed, is clear and convi nci ng—that
Dr. Heller's treatnent of J.B. took place in the course of his
pr of essi onal practice.

34. Dr. Heller's nedical records pertaining to J.B. were
| egible; they properly identified the responsible physician
(Dr. Heller) by name and professional title; and, as a
preponder ance of evidence denonstrates, they justified the
course of treatnment that Dr. Heller rendered to J.B. Dr. Heller
not only exercised reasonabl e care under the circunstances in
preparing these records, but also he obeyed the statutory
di rectives regardi ng record-keeping set forth in Section
458.331(1)(m, Florida Statutes. The Departnent's evidence to
the contrary is not clear and convincing.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has persona
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

36. Section 458.331(1), Florida Statutes, sets forth the
acts that constitute grounds for which doctors may be

di sciplined. Anong the described offenses are the foll ow ng:
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(m Failing to keep |egible, as defined
by departnent rule in consultation with the
board, nedical records that identify the
i censed physician or the physician extender
and supervising physician by nane and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatnment of the patient, including, but not
l[imted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm nistered; and
reports of consultations and
hospi talizations.

* * *

(q) Prescribing, dispensing,
adm ni stering, mxing, or otherw se
preparing a | egend drug, including any
control | ed substance, other than in the
course of the physician's professional
practice. For the purposes of this
paragraph, it shall be legally presuned that
prescribing, dispensing, adm nistering,
m xi ng, or otherw se preparing | egend drugs,
including all controlled substances,
i nappropriately or in excessive or
i nappropriate quantities is not in the best
interest of the patient and is not in the
course of the physician's professional
practice, without regard to his or her
i ntent.

(t) Goss or repeated mal practice or the
failure to practice nedicine with that |evel
of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar
conditions and circunstances. The board
shal | give great weight to the provisions of
S. 766.102 when enforcing this paragraph.

As used in this paragraph, "repeated
mal practice" includes, but is not limted
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to, three or nore clains for nedica

mal practice within the previ ous 5-year
period resulting in indemities being paid
in excess of $25,000 each to the claimant in
a judgnment or settlenent and which incidents
i nvol ved negligent conduct by the physician.
As used in this paragraph, "gross

mal practice" or "the failure to practice
medi cine with that |level of care, skill, and
treatnment which is recognized by a
reasonably prudent simlar physician as
bei ng acceptabl e under sinilar conditions
and circunstances," shall not be construed
So as to require nore than one instance,
event, or act. Nothing in this paragraph
shall be construed to require that a
physi ci an be inconpetent to practice

medi cine in order to be disciplined pursuant
to this paragraph.

Section 458.331(1), Florida Statutes.

37. |If the Board of Medicine finds a physician guilty of
any of the statutorily proscribed acts, including those
nmenti oned above, it may enter an order inposing one or nore of
the follow ng penalties:

(a) Refusal to certify, or certification
with restrictions, to the departnent an
application for licensure, certification, or
regi stration.

(b) Revocation or suspension of a
i cense.

(c) Restriction of practice.

(d) Inposition of an admi nistrative fine
not to exceed $10,000 for each count or
separate of fense.

(e) Issuance of a reprinmand.

(f) Placenment of the physician on
probation for a period of tine and subject
to such conditions as the board may specify,
i ncluding, but not limted to, requiring the
physician to submt to treatnent, to attend
conti nui ng education courses, to submt to
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reexam nation, or to work under the
supervi si on of another physician.

(g) Issuance of a letter of concern.

(h) Corrective action.

(i) Refund of fees billed to and
collected fromthe patient.

(j) Inposition of an administrative fine
in accordance with s. 381. 0261 for
vi ol ati ons regardi ng patient rights.

Section 458.331(2), Florida Statutes.
38. A proceeding to suspend, revoke, or inpose other
di sci pline upon a professional license is penal in nature.

State ex rel. Vining v. Florida Real Estate Conm ssion, 281 So.

2d 487, 491 (Fla. 1973). Accordingly, to inpose discipline, the
Departnment nust prove the charges against Dr. Heller by clear

and convi ncing evidence. Departnent of Banki ng and Fi nance,

Div. of Securities and Investor Protection v. Oshorne Stern &

Co., 670 So. 2d 932, 935-36 (Fla. 1996)(citing Ferris v.
Turlington, 510 So. 2d 292, 294-95 (Fla. 1987)); Nair v.

Departnent of Business & Professional Regul ation, 654 So. 2d

205, 207 (Fla. 1st DCA 1995).

39. In Slonowitz v. WAl ker, 429 So. 2d 797, 800 (Fl a.

4t h DCA 1983), the Court of Appeal, Fourth District, canvassed
the cases to develop a "workable definition of clear and

convi nci ng evi dence" and found that of necessity such a
definition would need to contain "both qualitative and

guantitative standards.”™ The court held that
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cl ear and convi nci ng evi dence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
nmust be distinctly renenbered; the testinony
must be precise and explicit and the

W t nesses nust be | acking confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the mnd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

|d. The Florida Suprene Court |ater adopted the fourth
district's description of the clear and convi nci ng evi dence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
also has followed the Slomowitz test, adding the interpretive

comment that "[a]lthough this standard of proof may be net where
the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous." Westinghouse Electric Corp., Inc. v. Shuler

Brothers, Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (1992)(citation omtted).

40. Wiether Dr. Heller failed to practice nedicine with
reasonabl e skill and safety and comm tted the ot her w ongful
acts of which he stands accused are questions of fact for the

trier to resolve—not issues of law. See Hoover v. Agency for

Health Care Administration, 676 So. 2d 1380, 1384 (Fla. 3d DCA

1996). As set forth in the preceding Findings of Fact, the

trier has determned as matter of ultinmate fact that the
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Departnent failed to establish, by the requisite | evel of proof,
that Dr. Heller is guilty as charged.

41. There is one legal issue that nerits further
di scussion. Based on the sane all eged over-prescribing of drugs
to J.B., the Departnent accused Dr. Heller of professional
negligence in violation of Section 458.331(1)(t), Florida
Statutes, and al so of prescribing |legend drugs "other than in
the course of [his] professional practice,” in violation of
Section 458.331(1)(q). Gven the identity of the conduct
underlying both charges, it is inportant to point out that
Section 458.331(1)(q) does not target "nmere" negligence but
rat her proscribes a different form of m sconduct.

42. The wrongdoing that Section 458.331(1)(q) seeks to
prevent, it bears repeating, is "prescribing . . . a legend drug

other than in the course of the physician's professiona

practice." (Enphasis added). The underlined |anguage is the
gravamen of the offense.® To establish guilt, the Departnent

must prove that the accused doctor was not practicing nedicine

when he prescribed the drugs in question but instead was engaged
inanillicit (and probably oftentines crimnal) activity, e.g.
selling narcotics to a "patient”™ who was not really sick but

want ed the drugs for recreational purposes. No other subpart of
Section 458.331(1), it may be seen, generally proscribes this

type of physician mi sbehavior.°
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43. To help the Department prove this offense, the
| egi sl ature has provided a presunption, which arises when the
Departnment denonstrates that the accused doctor prescribed drugs
"inappropriately or in excessive or inappropriate quantities[.]"
Section 458.331(1)(q), Florida Statutes. |In that event, it may
be "legally presuned” that the doctor was not acting in the
course of his or her professional practice, "without regard to
his or her intent."” Id.

44. From the plain | anguage of Section 458.331(1)(q),
considered as a whole, it is clear that the terns
"i nappropriate" and "excessive," taken in context, do not refer
to sinple breaches of ordinary and reasonable care. Such
negligence is the province of Section 458.331(1)(t).

45. Supporting this interpretation is the conmon sense
observation that there is no | ogical connection between an ill-
advi sed prescription resulting fromnegligence and the
concl usion that the negligent physician was operating outside
the course of his nedical practice. It is an undeni able and
comonl y- known fact of the human condition that all doctors nake
a m stake now and agai n, and sone doctors' m stakes
unfortunately cause harm for which the | aw provi des redress.
But reasonabl e people do not ordinarily conclude that a
negl i gent doctor nust have nmade his m stake other than in the

course of his nmedical practice. To the contrary, the natura
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and normal assunption when contenpl ating nedical nalpractice is
that the wong occurred while the doctor was practicing

medi cine. (Conversely, it is counterintuitive to conceive of a
doctor's dispensing drugs outside the course of his nedical
practice as a formof professional negligence; this is a
wrongful act, to be sure, deserving of censure and sanction

W t hout question, but not one commonly thought of as

mal practice.)

46. Further, if the terns "inappropriate" and "excessive"
were construed to enbrace all prescription practices that fal
short of that which reasonable care requires under the
ci rcunstances, then the presunption of guilt effectively would
re-define and becone the offense, and Sections 458.331(1)(q) and
458.331(1)(t) would be practically indistinguishable. Because
the |l egislature presumably did not intend that Section
458.331(1)(qgq) be subsunmed by Section 458.331(1)(t)—which woul d
make the fornmer redundant—t follows that the presunption of
guilt should not arise fromproof of nere negligence.

47. The Departnent has proposed a novel solution to the
redundancy problem It contends that whether a prescriptionis
i nappropriate or excessive should be determ ned based on a
uni versal standard of care—the sanme for all doctors, regardl ess
of specialty.? This would, of course, distinguish Section

458.331(1)(q) from Section 458.331(1)(t), but in a potentially
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anonal ous way. A doctor could be deenmed to have exercised
reasonabl e care in conpliance with Section 458.331(1)(t) but be
found in violation of the "universal" standard under Section
458.331(1)(qgq) and puni shed for prescribing outside the course of
his nmedical practice! That cannot have been the legislature's

i ntent.

48. To have relevant nmeaning in reference to the offense
of prescribing drugs outside the scope of a nedical practice,
then, the words "inappropriate” and "excessive" should be
understood to connote prescription practices that are an abuse
of professional discretion, that is, so far beyond the pal e that
no reasonabl e physician could justify them Put another way, if
reasonabl e physi ci ans can di sagree about whet her the
prescription in question was inappropriate or excessive, then
the presunption is not warranted, and the Departnent nust prove
a charge under Section 458.331(1)(g) with other evidence that
t he doctor was acting outside the course of his professional
practice. 2

49. Here, the Departnent failed to prove, clearly and
convincingly, either a "universal" standard of care respecting
the prescriptions at issue (assum ng for argunent’'s sake that
such is relevant, as the Departnent urges) or that Dr. Heller's
treat ment deci sions were an untenabl e abuse of professional

judgnment. Further, at any rate, as set forth above, the trier
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has determ ned based on the totality of the evidence that
Dr. Heller in fact treated J.B. in the course of his

pr of essi onal practice.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Departnent having failed to prove the charges brought
against Dr. Heller by clear and convincing evidence, it is
RECOVMMENDED t hat the Board of Medicine enter a final order
di sm ssing the Adm nistrative Conpl ai nt.

DONE AND ENTERED this 12th day of June, 2001, in

Tal | ahassee, Leon County, Flori da.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Administrative Hearings
this 12th day of June, 2001.

ENDNOTES

'/ Adderall is a stinmulant used to treat attention deficit

di sorder and hyperactivity. It is a |legend drug as defined by
Section 465.003(7), Florida Statutes. This nedicine' s side
effects include facial tics and a decrease in appetite.
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2/ Risperdal is a legend drug as defined by Section 465.003(7),
Florida Statutes. Risperdal contains risperdone and is an anti -
psychotic nmedication that is used for aggressive behavior,

hal | uci nati ons, delusions, and schi zophrenia. The side effects
of Risperdal are akathisia (a severe state of restlessness and
agitation), dystonic reaction (a formof mnuscle contraction),
and Parkinsonism (a | evel of stiffness where one has a "nask”
face and cannot smle or show expression).

3/ Prozac is a legend drug as defined by Section 465.003(7),
Florida Statutes. Prozac is classified as a serotonin uptake
inhibitor and is used for treatnent of depression, anxiety,
pani ¢ attacks, obsessive-conpul sive disorder, and behavi or

di sturbances. The side effects of Prozac are sl eepiness,
sedation, dry nouth, decrease in appetite, nausea, potential
vom ting, and trenors.

4 Cogentin is a |legend drug as defined by Section 465.003(7),
Florida Statutes, that is given to counteract a nunber of side
effects collectively referred to as "extrapyram dal” synptons,
one of which is dystonic reaction. Side effects of this
nmedi ci ne are increased tenperature and dry nout h.

°/  For exanple, if DCF removed J.B. fromhis nother's custody
and placed himw th another famly nmenber or in foster care, or
provi ded sonme other assistance to J.B.'s nother that inproved
the famly's honme life, this mght have accounted for the
child s inprovenent at school. The record does not tell the
whol e story, and hence the evidence is inconclusive.

®/  The alleged negligent act described in clause (d) is repeated
in Count Three of the Adm nistrative Conplaint as a basis for
the records charge brought under Section 458.331(1)(n), Florida
Statutes. See paragraph 25, infra. Interestingly, the
Departnent argues in its proposed recommended order, as it did
at hearing, that violations of Section 458.331(1)(n) are not to
be determned with reference to the standard of reasonable care
that obtains in the application of Section 458.331(1)(t) because
"the standard of care for nedical records is the sane for al
physicians.” |If this were true, then a particul ar doctor,
preparing a nedical record with all the skill and care that
Section 458.331(1)(t) requires, could nevertheless violate the
(presumably) stricter standard inposed by Section 458.331(1)(m.

This apparent anonaly is readily resolved. The Departnent is
partially correct: the standard of care applicabl e under
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Section 458.331(t) is irrelevant to Section 458.331(m. \Were
the Departnent has erred is in urging that a "standard of care”
anal ysis is necessary in the application of Section 458.331(m.
The record-keeping offense plainly is not a "standard of care”
violation but rather a failure to followa fairly specific
statutory mandate. |ndeed, expert testinony should not be
needed in nost instances to establish the violation, except to
explain nedical terns of art.

Al that being said, the Departnent's decision to charge

Dr. Heller with mal practi ce under Section 458.331(1)(t) based in
part on purported record-keeping deficiencies was a questionable
strategy but of little nonent here, since the Departnent failed
to prove that Dr. Heller negligently prepared his nedica
records.

'l Moreover, the Departnent did not charge Dr. Heller with
"perform ng professional responsibilities which the |icensee
knows or has reason to know that he or she is not conpetent to
perform™ in violation of Section 458.331(1)(v), Florida

St at ut es.

8 As an aside, it should be noted that Dr. Heller did not have
the burden to establish the applicable standard of care,

al t hough he did so by the greater weight of the evidence.

Rat her, because the Departnent nust prove its case by clear and
convi nci ng evidence, Dr. Heller needed only to raise in the m nd
of the fact-finder, by evidence or argunent, such doubt about
the wei ght of the Departnment's proof as to produce a hesitance
concerning the truth of the allegations sought to be
established. 1In other words, to determ ne that the Departnent's
proof was |ess than clear and convincing would not have required
the trier to find, as it has, that Dr. Heller's experts, nore
likely than not, articulated the correct standard of care.

| ndeed, the Departnent's heavy burden is such that, in a given
case, the trier could find that the Departnent has proved the
rel evant standard of care by a preponderance of the evidence and
yet determ ne that the Departnent has failed to establish the
doctor’s all eged negligence. This point is made here solely to
enphasi ze that in this case the trier is nore than nerely
hesitant about the truth of the Departnment's all egati ons—which
woul d have been sufficient to recomrend disposition in favor of
Dr. Heller—but instead deens Dr. Heller's version of the truth
likely to be correct.
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%/ The Departnment's rule establishing disciplinary guidelines,
which inforns |icensees of the ranges of penalties that wll
routinely be inposed for the various statutory violations,
sumari zes the act prohibited by Section 458.331(q), Florida
Statutes, as "[i]nappropriate or excessive prescribing." See
Rul e 64B8-8.001(2), Florida Adm nistrative Code. This is not

t he of fense, however, as the plain | anguage of the statute nmakes

clear. In this instance, the follow ng caveat, stated in the
rul e, nust be taken seriously: "The verbal identification of
of fenses are descriptive only; the full |anguage of each

statutory provision cited nust be consulted in order to
determ ne the conduct included." Rule 64B8-8.001(2), Florida
Adm ni strative Code.

10/ Several subparts aimto curtail the prescription of specific
drugs. See Sections 458.331(1)(bb), (cc), (ee), and (ff),

Fl ori da Stat utes.

1/ The Departnent's argunent here is sinmilar to its contention
regardi ng the standard of care it urges should govern record-
keeping viol ations. See note 6, supra.

12/ Because the presunption is not the offense, and since the
presunption appears to be rebuttable (for the statute does not
expressly make it conclusive), a doctor who has issued an

i ndefensi bl e prescription mght still be able to disprove the
presunmed fact by denonstrating that his egregious error
neverthel ess occurred during the course and within the scope of
hi s professional practice.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Reconmmended Order should be filed with the agency that
will issue the Final Order in this case.

32



